
   

 

Milan, 29 April 2021 

 

European Commission 

TAXUD – C1 

 

 

Dear Madams/Sirs,  

we are pleased to participate to this public consultation which represents 
an important opportunity for discussion and for improving the VAT 
system. 

As highlighted in the Combined evaluation roadmap/impact assessment, 
the rules in force present, very briefly, two problems that strongly affect 
the financial statements and the functioning of insurance companies: on 
the one hand, the lack of VAT neutrality due to the non-deductibility of 
the input VAT in the exemption regime and, on the other hand, the legal 
uncertainty as well as the consequent management complexity.  

As tax advisors we assist several insurance companies in dealing with 
the Italian Tax Authorities on several aspects and VAT issues usually 
are beneath the most challenging ones because of the above reported 
problems, that often lead to long and exhausting tax disputes. 

We, therefore, welcome the initiative of the European Commission to 
review the VAT regime applicable to insurance and financial services. 

 

 

LEGAL UNCERTAINTY 

Proposal for amending Directive 2006/112/EC in order to avoid 
legal uncertainty  

Considering the high number of disputes on the issue at hand, we think 
that, whatever regime the Council of the European Union will adopt, it 
will be essential to approve clear, simple and easy to apply rules. In this 
regard, we deem it could be advantageous if the Directive amending 
Directive 2006/112/EC defines the expressions "insurance and 
reinsurance" and "insurance distribution". 

Moving also from the jurisprudence of the CJEU, the possible 
definitions could be: 

“insurance”: transactions where the insurer or the insurers undertake, 
in return for prior payment of a premium, to provide the insured party 
or parties, in the event of materialisation of the risk covered or upon the 
occurrence of an event pertaining to human life, with the service agreed 
when the contract was concluded. 
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"reinsurance": the acceptance of risks or undertakings transferred by an insurance operator 
or by another reinsurance operator.  

It might then be useful to include “reinsurance” in “insurance”, by providing that the rules 
will be applicable to "insurance transactions, including reinsurance ones" so that any 
reference to "insurance transactions” will automatically be extended to "reinsurance 
transactions". 

In the light of the transition from the “intermediation” to the “distribution” regime provided 
for by Directive (EU) 2016/97, it will be necessary to accordingly adapt Directive 
2006/112/EC, introducing a definition of "insurance distribution" and providing that the 
VAT regime to be adopted in respect of insurance services shall apply to insurance and 
insurance distribution.  

Moving from Directive (UE) 2016/97, the definition could be: 

“insurance distribution”: the activities of advising on, proposing, or carrying out other 
work preparatory to the conclusion of contracts of insurance, of concluding such contracts, 
of collecting premiums, and of assisting in the administration and performance of such 
contracts, in particular in the event of a claim, including the provision of information 
concerning one or more insurance contracts in accordance with criteria selected by 
customers through a website or other media and the compilation of an insurance product 
ranking list, including price and product comparison, or a discount on the price of an 
insurance contract, when the customer is able to directly or indirectly conclude an insurance 
contract using a website or other media. 

It could be useful to specify that the rules applicable to the insurance distribution are 
applicable also to the reinsurance distribution or, alternatively, to insert a specific definition.   

* 

In the Regulation laying down implementing measures for Directive 2006/112/EC, it would 
be useful to specify that the definition of "insurance" shall cover at least, in addition to the 
different types of insurance identified in Annex I to Directive 2009/138/EC and insurance 
investment products, also the "retrocession, co-insurance and pooling of insurance". 

* 

 

Proposals for amending Directive 2006/112/EC in order to avoid legal uncertainty 
should the chosen regime be the exemption or the reduced rate 

In addition to the above, should the final decision be to keep, even in part, the exemption or 
to provide for a reduced VAT rate, it would be useful to clarify that the regime (exemption 
or reduced rate) shall apply to the supply of any element of an insurance service which 
constitutes a distinct whole and has the specific and essential character of the exempt 
service at hand. 

In the Regulation laying down implementing measures for Directive 2006/112/EC, it should 
be specified that: 

 The following shall be considered to be services having the specific and essential 
character of insurance transactions, as defined above: 
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o underwriting of risk;  

o risk and investment management;  

o claims handling from whoever carried out; 

o the issuance of non-tradable insurance derivatives. 

Countless disputes have arisen with the Italian Tax Authority regarding the VAT regime 
applicable to the "leading fees" which the co-insurers pay to the leading insurer as 
remuneration for the activities of collecting premiums and handling claims carried out in the 
interest and on behalf of all the co-insurers (leading insurer included). According to the 
Italian Tax Authority, the above-mentioned services cannot be considered as insurance ones 
and, therefore, cannot be VAT exempt. 

Many disputes have also arisen concerning the VAT regime applicable to the handling of 
claims in the "assistance" and "legal protection" classes carried out by insurance companies 
in favour of policyholders of other insurance companies in connection with reinsurance 
transactions. In particular, in the first case, insurance companies, without own equipment 
and staff for the provision of assistance benefits in kind, concluded reinsurance agreements 
with other insurance companies having such facilities, appointing them to handle the claims 
of that insurance class. In this regard, the Italian Tax Authorities considered that the handling 
of the said claims, carried out by reinsurers directly in favour of the policyholders, does not 
form an essential part of the reinsurance activity nor can be considered an insurance service 
and is, as a consequence, subject to VAT. We, however, understand that such conclusion is 
not shared by other EU Tax Authorities thus the topic might represent an important item to 
be considered to ensure a real harmonization.  

The above-mentioned clarification (that the handling of claims is to be considered having 
the specific and essential character of an insurance service even if carried out by third parties) 
is intended to provide a uniform VAT system for all activities which, together, constitute the 
insurance transaction and to ensure that outsourcing of services is VAT neutral. 

In addition, in the light of the provisions of art. 25 Directive (EU) 2016/97 and Regulation 
(EU) 2017/2358, it will be necessary to clarify that the VAT exemption regime or the 
reduced rate will be applicable to the manufacturing of insurance products: 

 where the insurance product is designed and developed by an insurance company, 

 where it is designed and developed by an insurance intermediary, 

 where it is designed and developed by an insurance intermediary and an insurance 
company acting together (co-manufacturing).  

It would also be useful that the Regulation laying down implementing measures for Directive 
2006/112/EC clarifies the regime applicable to the mere introducing activity which consists, 
as provided for by Directive (EU) 2016/97, in the provision of data and information on 
potential policyholders to insurance or reinsurance intermediaries or undertakings or of 
information about insurance or reinsurance products or an insurance or reinsurance 
intermediary or undertaking to potential policyholders. 

Finally, given the numerous disputes with the Italian Tax Authority concerning the scope of 
ancillary services in the insurance sector, it would be useful to clarify that the ancillary 
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services, to be subjected to the same VAT regime of the main service, are those having the 
specific and essential character of an insurance service (as defined above). 

 

*** 

 

REMOVAL OF THE EXISTING EXEMPTION: REMARKS 

Should the exemption be removed, other forms of indirect taxation, such as the insurance 
premium tax (IPT) and other parafiscal levies, which give rise to double taxation, should be 
contextually eliminated. 

At the same time, the VAT rate should be fixed at a level not to lead to an increase in 
the cost for the policyholder. The removal of the VAT exemption would free the suppliers 
of insurance services from the irrecoverable input VAT and, therefore, reduce the service 
costs; however, from an administrative perspective, the issuing of invoices, which is not 
mandatory under the exemption rule unless specifically requested by the policyholder, brings 
to relevant administrative costs. 

 

*** 

 

KEEPING THE EXEMPTION: REMARKS  

Should the exemption be kept, although limited to part of the services provided by insurers: 

 The exemption should apply to all the transactions necessary for the completion of 
the insurance service irrespective of who carries them out and, therefore, also to 
outsourced services, so as to avoid that economic choices may be influenced by the 
VAT regime. 

 Should a distinction be made between exempt and taxable services, it would be 
essential for the new rules to take into account all the possible elements of the 
insurance services and to provide for a clear identification of exempt and taxable 
services, in order to avoid, or at least limit, possible interpretative uncertainties and 
related administrative costs. 

 Cost sharing agreements should be reintroduced in the insurance sector in order to 
grant the VAT neutrality and, therefore, to provide that the exemption referred to in 
art. 132(1)(f) of the Directive also applies in that sector. 

 Member States should be obliged to allow the option to tax so that each operator 
could decide on the applicable regime. Subjecting to VAT an exempt transaction 
should lead to the exclusion from being subjected to other forms of indirect taxation 
which should therefore be considered as alternatives to VAT. 

 It should be considered that the possible removal of the exemption limited to 
financial services (maintaining the exemption for insurance services) would cause a 
further distortion, since financial services are a major input for insurance services. 
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*** 

 

As an alternative to the options envisaged by the Commission in the Combined evaluation 
roadmap/impact assessment, in order to mitigate the distortive effects of the exemption, the 
following option might be considered:  to maintain the exemption of insurance services 
recognizing the deduction of the input VAT on certain purchases or on a flat-rate on all 
purchases. 

Finally, intra-group domestic transactions are often challenged from a VAT perspective 
using approaches similar to transfer pricing. Although VAT Group might represent a valid 
solution to these issues, there could be cases where it is not possible to implement a VAT 
Group. We would suggest introducing a penalty protection regime, as it is often the case 
for transfer pricing, in order to limit the possible consequences of a domestic transfer pricing 
adjustment. This would be consistent with the conclusions reached by the VAT EXPERT 
GROUP in the document named “VEG N°071 REV2 - Possible VAT implications of 
Transfer Pricing” dated 18 April 2018.  

 

*** 

 

Should you have any questions on the above, please do not hesitate to contact us at 
lmontecamozzo@fantozzieassociati.it or cperiti@fantozzieassociati.it. We would be glad to 
contribute in any way to the review of EU VAT rules for financial and insurance services. 

Kind regards, 

 

Lucia Montecamozzo      Cristina Periti 


